
                  
                 

 

       

 
 
 
 

PROPOSALS FOR AMENDING THE DRAFT LAW ON FREE LEGAL AID  
 
 
Basic principles, measures and objectives of the free legal aid system in the Republic of Serbia  
According to the Strategy for Free Legal Aid System Development1 coherent answers to questions about 
beneficiaries, providers, financing and managing should lead to the establishment of a functional, accessible and 
efficient free legal aid system in the Republic of Serbia.  
Bearing in mind that the Law on Free Legal Aid has not been so far adopted and that in the process of drafting legal 
solutions that has been going on for many years several drafts of different approaches have been produced, we 
would like to point to the key assumptions in the establishment and development of the free legal aid system.  
Several facts should be taken into account when formulating solutions at the legal and institutional level:  

- Widespread poverty, high unemployment, a significant degree of vulnerability of basic human rights and 
freedoms especially when it comes to socially vulnerable groups (Roma, women victims of domestic 
violence, children, refugees and displaced persons, asylum seekers, etc.) are leading to / resulting in unequal 
access and in some cases the absence of access to justice for some of the groups or individuals.  
 

- Overproduction of laws which establish new principles and different forms of rights protection and 
introduce new rights and obligations, enhance the legal uncertainty, particularly in legally ignorant parties / 
citizens, but also condition different impacts of institutions responsible for law implementation, as well as 
the services, agencies and organisations which should provide legal protection and legal assistance to those 
in need. 

 
- Fragmentation and mutual incompatibility of the existing legal solutions relating to free legal representation 

in criminal and civil proceedings, as well as uncertainty of the legislators in terms of legal aid providers, 
which have led to the subsequent abolition of legal measures by the Constitutional Court, pointing to the 
inconsistency and lack of a comprehensive insight into the accepted international standards / requirements 
related to access to the right to legal aid, right to a fair trial and right to an effective remedy.  

 
- The Strategy for Free Legal Aid System Development adopts the model of division of legal aid into primary 

and secondary, as well as the model of a large number of free legal aid providers. Nonetheless, the criteria 
defined in the proposed drafts do not provide coherence of principle of availability, efficiency and quality of 
legal aid on the one hand, and the formulation of institutional solution that would allow for synchronised 
and sustainable activities of legal aid providers.  

 
There are two key principles in defining the right to free legal aid and the free legal aid system.  

1. The right to free legal aid, defined by the future Law on Free Legal Aid is based on the state's responsibility 
for the availability, efficiency and quality of any legal services provided under this legal basis.  
 

2. The right to free legal aid presumes the establishment of a functional and sustainable free legal aid system, 
managed and funded by the state. All other services of legal and free legal aid that are not included in the 
system of state legal aid could not be regulated by this law.  

 
Based on these principles, we believe that the issues of beneficiaries, providers, managing and financing should be 
regulated as follows: 
 
 
 

                                                                 
1 Official Gazette of RS No. 74/2010.  



                  
                 

 

       

I FREE LEGAL AID BENEFICIARIES  
 
We propose that the beneficiaries of the following types of legal aid should be separately defined and divided:  

- Primary free legal aid (all individuals who find themselves before the FLA providers)  

- Secondary free legal aid, as follows:  

- Without cost participation (based on the financial status, reasons of fairness and on the basis of the 
obligations arising from ratified international treaties of the Republic of Serbia)  

- With the cost participation (based on means testing)  

as well as to provide for the beneficiary’s right to personally choose the service provider from a publicly available list 
of providers.  

We propose that the basis for means testing is the circumstance when the natural person with respect to their 
financial situation and the financial situation of their household members, could not be able to pay for the cost of 
legal aid without jeopardising their own sustenance and the sustenance of the members of their households, as well 
as the person legally obliged to support and that the financial situation of the applicant will be considered 
jeopardised if the applicant is a welfare or child support beneficiary based on the decision of the competent 
authority in accordance with the regulations governing the rights of social protection, or if the average monthly 
income per household of the applicant does not exceed twice the minimum level of social welfare, and unless it is 
determined that the applicant’s necessary expenses exceed the revenues.  

In determining the financial status of the applicant, the income and assets of family members that act as opposing 
parties in the case of applying for free legal aid are not taken into consideration.  

We propose that the financial situation of the applicant and members of their household is determined on the basis 
of a written statement and accompanying documents, and that in case of failure of the applicant to submit the 
documents the body that decides on the application for secondary legal aid should obtain information on the 
financial situation ex officio. 
 
Explanation: The circle of secondary free legal aid beneficiaries must encompass particularly vulnerable population, 
and it is necessary to combine means testing with the status or conditions of individuals or groups, i.e. the complexity of 
the process and the interests of fairness. If the criteria were narrowed only to the financial status of potential 
beneficiaries, especially if they were related solely to satisfy the requirements for welfare eligibility, a large number 
of those who need legal aid may be left without legal protection. The legislator should define as precisely as possible 
a list of free legal aid beneficiaries, formulating an open type standard. At the same time, it would be good for the 
sustainability of free legal aid system and access to justice in the situation of widespread social vulnerability and the 
risk of exclusion, to examine the possibility of partially subsidised free legal aid.  
Linking the definition of free legal aid exclusively for means testing, as it was the case in the latest version of the 
Draft Law on Free Legal Aid, leads to unfair solutions. Specifically, certain categories of the population, regardless of 
personal characteristics should be entitled to free legal aid: child without parental care, or child who is not ensured 
an adequate representation in the proceeding under the regulations governing the proceeding; person in relation to 
who the involuntary hospitalisation is carried out; person who is a victim of torture or human trafficking; person 
who is a victim of partner, family or sexual violence; asylum seeker; person who is a victim of discrimination.  
In addition, the latest draft Law eliminated the interest of fairness in the broadest sense as one of the criteria for 
eligibility for free legal aid. Such a solution will have consequences for the most vulnerable population and it is 
reasonable to ask the question of indirect discrimination against those persons who do not meet the criteria for 
entitlement to welfare or cannot themselves pay the cost of services and activities that under the draft Law on Free 
Legal Aid are considered secondary legal aid.  
Besides welfare and child benefit beneficiaries, we propose the following as the beneficiaries that should be specified by 
the law:  
- Persons whose incomes do not exceed more than 30% of the threshold for welfare eligibility (with respect to all 
other conditions related to property that apply to welfare beneficiaries under the Law on Social Welfare)  



                  
                 

 

       

- Child without parental care and child who is not ensured an adequate representation in the proceeding under the 
regulations governing the proceeding;  
- Children protected through accommodation services within the social welfare system and the youth who leave the 
accommodation service up to the age of 26,  
- Persons with disabilities who are beneficiaries of accommodation services within the social welfare system,  
- A person in relation to who an involuntary hospitalisation is carried out;  
- Persons partially or completely deprived of working ability, and the people in the process of restoring working 
ability,  
- People who enjoy legal protection, including the right to free legal aid on the basis of international legal 
instruments ratified by the Republic of Serbia (person who is the victim of torture or human trafficking, person who 
is a victim of a partner, domestic or sexual violence, asylum seeker)  
- A person who is a victim of discrimination,  
As beneficiaries with the obligation to participate in the part of costs of the free legal aid services the law should specify:  
- Persons whose income does not exceed more than 60% of the threshold for welfare eligibility (with respect to all 
other conditions related to property that apply to welfare beneficiaries under the Law on Social Welfare)  
At the same time, bearing in mind that the number of potential beneficiaries is extremely large, one possibility is for 
the legislator to, at this stage, restrict the provision of free legal aid in some of the areas for which there is indisputable, 
urgent need, such as for example the procedures in the area of family law, administrative law, criminal law, etc. i.e. to 
exclude the provision of free legal aid in the procedures such as the preparation of private contracts and documents, 
proceedings before the Commercial Court, procedures for business registration, etc. Furthermore, the procedures of 
mediation, if justified, may have priority (may represent the 'first recommended measure) in relation to the court 
dispute resolution.  
It is also necessary to ensure the beneficiaries the right to independently choose their own legal service provider, with 
a predetermined list of registered free legal aid providers. This solution would provide equal access to all registered 
providers who would be elected on the basis of experience, specialisation, etc., which would develop free services 
and raise their quality.  
 
 
II FREE LEGAL AID PROVIDERS   
 
We propose that free legal aid providers are lawyers employed as attorneys, notaries and mediators or those 
engaged under contracts in law offices, legal aid services in local government units, public authorities and 
organisations exercising public authority, citizens associations and trade union organisations.  
Providers of free legal aid in the form of providers of legal information, legal advice, legal opinions, drafting 
documents and statements may also be legal clinics established in law schools and entered in the register of free 
legal aid providers.  
Alternatively, we propose that the primary free legal aid providers are not determined by the acquired qualifications.  
 
We propose the division into primary and secondary legal aid. In this way, the system should provide the general 
availability (for all beneficiaries regardless of the criteria) of primary legal aid - the right to information, initial legal 
advice and drafting documents and statements in relation to secondary legal aid linked with drafting (complex) 
written statements and representation.  
We propose the introduction of guarantees of independence of free legal aid providers and formulation of rules with 
respect to the conflict of interest. 
 
Explanation: The principle of introducing a variety of different free legal aid providers should be guided by the 
principles of accessible, adequate and high-quality legal assistance to beneficiaries. Specialisation or prior experience 
in providing legal aid in certain areas should be the one of the general conditions for the registration of free legal aid 
providers. That would ensure the competitiveness of providers and sustainability of legal services envisaged by the 
free legal aid system.  
Public authorities (government, provincial or local government unit in the system of state administration and local 
self-government), as well as the organisation exercising public authority and deciding on individual rights, 
obligations and interests, are also obliged to provide initial legal advice  



                  
                 

 

       

The division into primary and secondary legal aid is a justified measure that should introduce a large number of 
providers into the system (such as legal clinics, citizens associations, etc.) for greater availability of legal aid and 
alleviation of administrative procedures / system in general. Data of citizens associations and the results of some 
previous studies suggest that the need for legal advice and legal informing is far greater than the need for 
representation. This division should also relieve the system in relation to the administrative procedures linked with 
the compliance with formal requirements.  
It is necessary to introduce guarantees of independence of free legal aid providers and formulate clear rules with 
respect to conflicts of interest in concrete cases. This especially applies to providers who can play the role of a 
representative of the opposing party according to the job description or the place / seat of authority in which they 
are employed / engaged.  
At the same time, it is necessary to envisage how to continually inform potential beneficiaries about the availability of 
free legal aid. The right to information is a prerequisite for the functioning of the free legal aid system.  
The right of citizens to the availability of legal protection will be seriously affected by the Amendments to the Civil 
Procedure Code provided for in Article 85 where the right to select a representative is significantly narrowed, linking 
it exclusively for members of their immediate families, lawyers and the employed in the local legal aid services that 
have passed the bar exam. All those who do not have the money to pay for a lawyer, whose number increases with 
the economic crisis in the country, will not be adequately represented by members of their immediate families, who 
are also not familiar with the Civil Procedure Code. The question is whether the state has provided a sufficient 
number of employees in the local legal aid services specialised to represent citizens in court proceedings, and 
whether all municipalities in Serbia have these services (according to the latest data, only 67 of 164 municipalities in 
Serbia have legal aid services). 
 
 
III MANAGING    
 
We propose that the right to the provision of secondary legal aid (free or with participation) is decided upon by the 
authority before which the proceedings are held.  
With respect to the second instance authority, two options are possible:  
- The second instance authority to decide on the appeal against the decision refused by the first-instance authority 
should be a newly formed central body to be called the Free Legal Aid Fund, or  
- The second instance authority is the authority of higher instance.  
The third instance would be the Administrative Court, before which the administrative dispute would be held.  
The request for eligibility for secondary legal aid could be made by the applicant personally, but also a provider 
under the authority of the applicant, either directly or by means of electronic communication.  
The central authority would keep records of all approved applications, decided on appeals related to rejected 
applications and cost approval, make payments of approved costs for the secondary legal aid, announced public 
competitions for specialised primary legal aid. The central authority would also decide about the fulfilment of the 
requirements for the registration of providers on the publicly available list and implement the deletion of providers 
from the list.  
The authority before which the proceedings are held would bring decisions on the approval of the costs for the 
provided secondary legal aid.  
The provider financed for free legal aid services by the state is obliged to inform citizens about the provided services, 
areas and beneficiaries.  
 
Explanation: Managing the system of free legal aid encompasses a number of aspects that are fundamentally related 
to the decision-making procedures on the right to free legal aid (secondary legal aid), the criteria for the registration 
of providers, the method of monitoring and planning free legal aid.  
If the state chooses that the primary legal aid is free and available to everyone, then the procedure for exercising the 
right would refer only to secondary legal aid (written statements and representation). This would relieve the system 
of unnecessary administrative procedures, focusing on the process of determining eligibility for secondary legal aid 
(free or with participation).  
The process of determining the right to free secondary legal aid should be as simple as possible. Beneficiaries should 
prove their financial status, while other conditions would be determined by the authority conducting the procedure. 



                  
                 

 

       

This is because the majority of information and evidence is in the possession of the authorities that lead the 
procedure or other government bodies / agencies / institutions. 
There are two possible approaches to the process of determining the right to free secondary legal aid. The process of 
determining the right to free secondary legal aid may be conducted before the newly formed body at the central or 
regional level, or before the existing authorities (courts, administrative bodies ...) that would have an obligation to 
decide on the right to secondary free legal aid regarding the proceedings conducted before the authorities.  
The appellate authority would be the central authority, called the Free Legal Aid Fund. The authority formed at the 
central level such is the Free Legal Aid Fund could have a number of different jurisdictions and may be formed as a 
single fund for child support, free legal aid and compensation to victims of serious crimes. This single fund would 
decide in various procedures in which the state is in a position and obliged to pay to concrete individuals according 
to concrete requirements.  
Any approach should guarantee the independence and objectivity of the authority that decides upon the right to free 
legal aid and clearly define rules on the conflict of interest.  
The central authority should lead and control the registered providers of free legal aid according to the clear and 
transparent criteria primarily based on experience and specialisation. The register must be kept for all providers, of 
both primary and secondary legal aid.  
Bearing in mind that the right to free (secondary) legal aid is decided upon for each individual case, with the primary 
legal aid a reverse principle is applied - everyone can use it, the state should, on the basis of insight into the real 
needs of beneficiaries, announce public competitions for the areas where the needs are greatest according the 
capacity of legal aid providers.  
In addition, it is important that the state obliges providers to be continuously informed on the provided services, areas 
and beneficiaries. This would enable realistic plans and insights into the needs and problems faced by citizens. At the 
same time, providers should be subject to the control of the quality of services, as well as the spending of funds.  
 
 
IV FINANCING   
 
We propose that the funding of the secondary free legal aid system or the one with the participation of beneficiaries 
should be financed from a single central source, through the central authority.  
We propose that the funding of the primary free legal aid is provided from the central, as well as the local and 
regional level. 
 
Explanation: The guarantee of the right to free legal aid is a state obligation, and it is equally important that the state 
provides funding for primary and secondary legal aid. Central authority has an obligation to manage, distribute and 
control the use of funds. Although local governments in some municipalities have established free legal aid services, 
it seems that it would be a better solution for all providers of secondary legal aid to be financed from a single central 
source, as this would secure the equal accessibility, sustainability and control of funds. Otherwise, there is a risk that 
poor municipalities where there is an increased need for free legal aid, will not be able to ensure adequate 
functioning of the primary and secondary legal aid on their territory. This should not prevent local governments 
from using their resources to finance primary legal aid services executed by various providers in the territory of that 
local government or at the regional level.  
When it comes to sources of funding, in addition to the usual and well-known methods of raising funds from fines, 
donations, games of chance, etc., the possibility to refund expenses by the losing party in a dispute should be 
considered, or to establish a system in which the legal aid would be partially subsidised.     
 
For members of the ad hoc working group: 
 
Autonomous Women's Centre  
Praxis 
Lawyers’ Committee for Human Rights (YUCOM)  
 


